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Cases, Regulations and Statutes
BANKRUPTCY
    GENERAL   
AUTOMATIC STAY.  The foreclosure
sale of the debtor's property after filing
of the bankruptcy petition was not
voided where the creditor did not have
notice of the bankruptcy filing at the
time of the sale, the debtors attended
the sale and did not inform the creditor
of the bankruptcy filing, the debtors
had no equity in the property, and the
property was not necessary for a suc-
cessful reorganization.  Matter o f
Germer, 107 B.R. 217 (Bankr.
D. Neb. 1989).
DISCHARGE.  An onion farmer's
payment of the proceeds of the sale of
collateral onions to other creditors who
provided financing for planting, care
and harvesting of the crop was held to
be a willful and intentional conversion
of the secured creditor's collateral.
However, because the proceeds were
paid to the other creditors out of a feel-
ing that they should be paid first, the
debtor's payments were not malicious
and the secured debt was held discharge-
able.  Matter of Harris, 107 B.R.
210 (Bankr. D. Neb. 1989).
EXEMPTIONS.  Debtors, a dentist and
his wife who also ran a bed and break-
fast inn in their home, were not al-
lowed an exemption for their interests
in a pension and IRA where the bed and
breakfast operation was not listed on
any schedules or claimed at any credi-
tors' hearing until after publication of a
story about the operation in a local
newspaper.  The concealment was held
to be fraudulent and intentional.  The
exemption was also denied because of
no Missouri or federal statute support-
ing the exemption.  ERISA was held
to not create a bankruptcy exemption
for the pension plan.  Finally, the ex-
emption was denied because the pen-
sion and IRA were not necessary for
the support of the debtors.  In re
Gaines, 106 B.R. 1008 (Bankr.
W.D. Mo. 1989).
The Tennessee exemption for
ERISA qualified pension plans was not
allowed because of preemption by
ERISA.  In re  Sellers, 107 B . R .
152 (Bankr. E.D. Tenn. 1989).
The Colorado exemption for
ERISA qualified pension plans was not
allowed because of preemption by
ERISA and ERISA itself does not pro-
vide an exemption.  In re  Alagna,
107 B.R. 301 (Bankr. D. C o l o .
1989) .
Debtors were not allowed an ex-
emption for their automobile in which
they had no equity.  In re  Jennings,
107 B.R. 165 (Bankr. S.D. I l l .
1989) .
A debtor was allowed a homestead
exemption in a residence transferred to
a revocable trust which rented the resi-
dence to the debtor rent free.  The
debtor's interest in an annuity was not
exempt because not necessary for the
debtor's support.  In re Moffat, 107
B.R. 255 (Bankr. C.D. Cal .
1989) .
A debtor was allowed an exemp-
tion under Okla. Stat. tit. 31, §
1(A)(19) to the extent necessary for the
debtor's support in the debtor's widow
allowance granted to her from her dece-
dent spouse's estate by the probate
court.  In re  Stumpff, 107 B . R .
346 (Bankr. E.D. Okla. 1989).
Florida's exemption for pension
plans was held not preempted by
ERISA because the Florida exemption
did not specifically mention ERISA
plans.  In re  Martinez, 107 B . R .
378 (Bankr. S.D. Fla. 1989).
FEES.  Chapter 7 and 13 filing fees
have been increased, effective December
21, 1989, to $120.  A fee of $60 has
been imposed on motion for relief from
the automatic stay and motions to
compel abandonment of estate
property.  Pub. L. No. 101-162 ,
Sec. 406(a), 102 Stat. 9 8 8
(1989) .
LIEN AVOIDANCE.  A judgment lien
against the debtor's homestead was
avoidable even though under state law
the lien was not presently enforceable
aginst the homestead.  In re  Ca-
landiello, 107 B.R. 374 (Bankr.
M.D. Fla. 1989).
SETOFF.  A bank had off set the
amount in the debtor's demand account
within 90 days before the bankruptcy
filing, improving the bank's position
versus a liquidation of the debtor's as-
sets.  Thus, the trustee was allowed to
reclaim the offset amount to the extent
the amount improved the bank's posi-
tion.  The bank claimed but was not al-
lowed a lien against the reclaimed
amount because of no authority for the
lien under 11 U.S.C. § 553(b).  In re
Chamblin, 107 B.R. 1 2 2
(Bankr. N.D. Tex. 1989).
UTILITY SERVICE.  A utility electric
company was allowed to require, after
20 days after the filing of the
bankruptcy petition, the debtors to pay
a security deposit as a condition of con-
tinued service although the electric
company does not otherwise require se-
curity deposits from its customers.
Hanratty v. Philadelphia Elec .
Co., 107 B.R. 55 (E.D. Pa .
1989) .
   CHAPTER 7
DISCHARGE.  A discharge was denied
to debtor for fraudulently transfering
assets and concealing the debtor's con-
tinuing interest in those assets after fil-
ing of the bankruptcy petition.  The
debtor had transferred the personal
property of the debtor's dairy to his
wife using amended federal tax returns
as the only evidence of the transfer.
Although the transfer occurred more
than one year before the filing of the
bankruptcy petition, the court held that
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the transfer was sufficient to deny dis-
charge under 11 U.S.C. § 727(a)(2) be-
cause the debtor retained possession and
control of the dairy and the debtor failed
to list his interest in the dairy in the
bankruptcy schedules and in the
creditors' examinations.  In re  Pen-
ner, 107 B.R. 171 (Bankr. N.D.
Ind. 1989).
   CHAPTER 11
PLAN.  A secured creditor was not re-
quired to release a mortgage lien
against farm land where court order
confirming plan required the release
only of judgment liens and specifically
required retention of creditor's lien
against the land.  In re  W.R.M.J.
Johnson Fruit Farm, Inc., 1 0 7
B.R. 18 (Bankr. W.D. N . Y .
1989) .
   CHAPTER 12
ELIGIBILITY.  Debtors were held inel-
igible for Chapter 12 because their
aggregate debts exceeded $1.5 million.
One debt was a foreclosure judgment
against the debtors for over $1.5 mil-
lion but the judgment creditor had
agreed to not seek a deficiency against
the debtors, thus converting the judg-
ment debt essentially into a nonre-
course debt against their property
which was worth less than half of the
judgment amount.  The debtors also
had a pending couterclaim against the
judgment which could also have sub-
stantially reduced the debt.  The court
refused to decrease the $1.5 million
judgment debt for either reason stating
that the eligibility requirement does not
refer to net debts.  In re Quintana,
107 B.R. 234 (Bankr. 9th Cir .
1989) .
MODIFICATION OF PLAN.  The
debtors were not allowed to amend their
plan to seek avoidance of a secured
creditor's lien against farm machinery.
The parties had reached agreement on a
stipulation that the lien avoidance ques-
tion would be determined by the
outcome of an appeal of another simi-
lar case, but the agreement was never
formalized.  Instead, the parties negoti-
ated and reached an agreement on the
debtor's plan which did not contain the
lien avoidance stipulation.  The plan
was confirmed according to the agree-
ment.  After confirmation, the lien
avoidance question was resolved in an-
other case in the debtor's favor.  The
court did not allow the debtors to resur-
rect the lien avoidance agreement,
holding that the plan agreement
estopped the debtor from raising the
lien avoidance issue.  In re  Wicker-
sheim, 107 B.R. 177 (Bankr.
E.D. Wis. 1989).
PLAN.  Creditor county was entitled to
interest on pre-petition taxes at the
statutory rate of 14 percent under Neb.
Rev. Stat. §§ 45-104.01, 77-207 and
not market rate.  Matter of Davi-
son, 106 B.R. 1021 (Bankr. D .
Neb. 1989).
   CHAPTER 13
TRUSTEE'S FEES.  A Chapter 13
debtor may make payments on a non-
defaulted mortgage outside of the plan
without paying the trustee's fees.
Also, a debtor may provide for the cure
of a defaulted mortgage in the plan and
subject to the trustee's fees and make
the regular monthly principal and inter-
est payments outside of the plan
without payment of the trustee's fees.
Matter of Harris, 107 B.R. 2 0 4
(Bankr. D. Neb. 1989).
   FEDERAL TAXATION    
DISCHARGE.  Federal tax claims
which were not dischargeable in first
Chapter 13 proceeding because the
claims resulted from taxes due less than
three years before bankruptcy proceed-
ing were not dischargeable in second
Chapter 13 proceeding because first
proceeding tolled the three year limita-
tion.  In re  Quinlan, 107 B . R .
300 (Bankr. D. Colo. 1989).
LIENS.  A pre-petition federal tax lien
which was not discharged in
bankruptcy was enforceable against the
post-petition proceeds of the sale of the
debtor's exempt homestead.  Crow v .
Long, 107 B.R. 184 (E.D. M o .
1989) .
A pre-petition federal tax lien was
held effective against post-petition dis-
aster assitance payments as proceeds of
the debtor's crops.  The court reasoned
that the disaster payments were n the
form of insurance proceeds which are
subject to liens against the lost prop-
erty.  In re  White, No. L88-
0272C, ___ B.R. ___ (Bankr.
N.D. Iowa Oct. 27, 1989).
INTEREST.  The post-petition interest
accruing on pre-petition federal taxes
was not dishcarged in bankruptcy.  In
re  Reich, 107 B.R. 299 ( D .
Colo. 1989), rev'g 66 B.R. 5 5 4
(Bankr. D. Colo. 1986).
CONTRACTS
FRAUD.  Buyers performance on
contract to purchase horses not excused
for fraud by the seller where the seller
claimed that the horses were registered
and all the horses were registered except
two foals and seller supplied papers for
registering the foals.  The seller's fail-
ure to promptly provide the registration
papers after the sale was not actionable
fraud.  First State Savings &
Loan v. Phelps, 385 S.E.2d
821 (S.C. 1989).
JOINT VENTURES.  Cheese bro-
ker and cold storage company were
joint and severally liable for unpaid
purchase price of cheese purchased from
diary for resale to third party.  The find-
ing of a joint venture was based on the
parties agreement to purchase the
cheese for resale, the parties splitting
the profits from the sale and the parties
joint control over the transaction.  The
case was remanded for specific findings
as to whether the broker was acting in-
dividually or for the corporation of
which the broker was president.
Ethan Dairy Products v .
Austin, 448 N.W.2d 226 ( S . D .
1989) .
PROMISSORY NOTES.  Both
partners of a farm partnership and their
spouses were liable on promissory note
signed by them given for an unpaid
balance on an open account of one
partner.  The court held that deferral of
the balance of the open account for the
two year term of the promissory note
was sufficient consideration for the
note as to all signers.  In addition, the
other partner and both spouses were at
least accommodation signers.  Under
prior case law, consideration to the ac-
commodation signers was not neces-
sary for their liability so long as the
primary obligor received consideration.
Harrison-Floyd Farm Bur. Co-
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op. v. Reed, 546 N.E.2d 8 5 5
(Ind. App. 1989).
SEVERANCE.  Option to purchase
livestock was not severable from con-
tract to exchange ranches where parties
intended option contract and exchange
contract as single agreement.
Sprouse v. Wentz, 781 P.2d
1136 (Nev. 1989).
VENUE.  Forum selection clause in
commodities broker contracts not en-
forced where clients purchased com-
modities through "introducing broker"
in Minnesota who then completed
transaction through commodities bro-
ker in Illinois and action on the clients'
contracts involved issues which would
be litigated in Minnesota between the
two brokers.  Personalized Mar-
keting Service, Inc. v. Stotler
& Co., 447 N.W.2d 447 (Minn.
App. 1989).
WARRANTY.  Seller of horses was
not liable for breach of warranty that
horses were registered where all the
horses were registered except two foals
and seller provided papers for register-
ing foals.  Alterations on certificates
for the two foals which prevented regis-
tration of foals were not proven to have
been made by the sellers.  First
State Savings & Loan v .
Phelps, 385 S.E.2d 821 ( S . C .
1989) .
FEDERAL
AGRICULTURAL
PROGRAMS
ALIEN AGRICULTURAL
WORKERS.  The Secretaries of the
Departments of Agriculture and Labor
have issued final regulations for deter-
mining the number of additional aliens
who may be admitted to the United
States or who may be admitted for
temporary residence each year under
Section 210A of the Immigration and
Nationality Act as added by the Immi-
gration Reform and Control Act of
1988 to meet a shortage of workers to
perform seasonal agricultural services.
The rules also provide for a determina-
tion of the numerical limitation on the
number of such workers.  The rules
provide for appeal by a group represent-
ing employers to increase the number
allowed in a year.  Also, workers may
petition both Secretaries for a decrease
in the number of workdays needed to
maintain the workers' temporary
resident alien status.  55 Fed. R e g .
106 (Jan. 2, 1990), adding 7
C.F.R. Part 1e and 29 C . F . R .
Part 503.
For fiscal year 1990, the Secre-
taries of the Departments of Agricul-
ture and Labor have determined that the
number of additional aliens who may
be admitted to the United States or who
may be admitted as temporary resident
aliens because of a shortage of seasonal
agricultural workers is zero.  The limi-
tation for 1990 is 336,334.  55 Fed.
Reg. 39 (Jan. 2, 1990).
ALMONDS.  The Agricultural Mar-
keting Service has announced as a final
rule amendments to regulations
governing the credit for the costs of
color advertisements enclosed in frames
and mounted on fixtures outside of re-
tail food stores by almond handlers.
55 Fed. Reg. 129 (Jan. 3 ,
1990), amending 7 C.F.R. §
981.441 .
DEBT SERVICE PROCE-
DURES .  The Agricultural Stabiliza-
tion and Conservation Service and the
Commodity Credit Corporation have
announced as final rules amendments to
the assignment of payments and debt
settlement policies and procedures.
The final rule allows offset of  debts of
the debtor to ASCS or CCC against
farm program payments assigned by
the debtor to third parties.  7 C.F.R. §
1404.6(b).  The interest rate on late
payments is to equal the interest rate
set under the Prompt Payment Act
except for payments more than 90 days
late for which the interest rate is to be
three points higher.  7 C.F.R. §
1403.9(b).  54 Fed. Reg. 52876
(Dec. 22, 1989), deleting 7
C.F.R. Parts 709, 1408 and
adding 7 C.F.R. Parts 1 4 0 3 ,
1404 .
DISASTER ASSISTANCE ACT
OF 1989 .  The FmHA has amended
its interim rules governing the Disaster
Assistance for Rural Business Enter-
prises (DARBE) guaranteed loan pro-
gram to provide rules for insuring that
the guarnateed loan amount does not
exceed $2,500,000 as required by the
1989 Act.  The maximum guaranteed
principal amount is the greater of 90
percent or $2 million.  55 Fed. Reg.
136 (Jan. 3, 1990), amending 7
C.F.R. Part 1980 subpart E ,
app. K and 7 C.F.R. §
1980.20 .
FEES.  The Animal and Plant Health
Inspection Service has announced pro-
posed increases in the hourly inspec-
tion fees for import and export inspec-
tions on Sundays and holidays.  5 4
Fed. Reg. 53325 (Dec. 2 8 ,
1989), amending 7 C.F.R. §
354.1 and 9 C.F.R. § 97.1.
FEDERAL
ESTATE AND
GIFT TAX
DEDUCTIONS.  An amount do-
nated to a religious order for the educa-
tion of priests was not allowed as an
estate tax deduction as a funeral ex-
pense because the gift was condsidered
a bequest for the members of the dece-
dent's family instead of for the dece-
dent.  The estate was also not allowed a
deduction for the entire amount paid for
attorney's fees where the attorney did
not keep time records to substantiate
the charges.  Est. of Calcagno,
T.C. Memo. 1989-677.
DISCLAIMERS. A disclaimer was
held ineffective because made more
than nine months after the date of death
of the decedent from whom the dis-
claimed property interest was received.
The disclaimer was made by the estate
of a decedent who had received property
from her predeceased spouse.  The es-
tate of the decedent argued that the dis-
claimer was timely filed because the
disclaimer was filed within nine
months after the predeceased spouse's
will was admitted to probate.  Al-
though the court left open the issue of
the determining date in cases where an
interest in estate property might not be
determinable until the will was admit-
ted to probate, e.g., when there is a
will contest, the court noted that in
this case the decedent's interst in the
predeceased spouse's estate was deter-
minable at the time of the spouse's
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death.  Est. of Fleming v .
Commr, T.C. Memo. 1989-675.
FORMS .  Form 1041S, U.S. Fidu-
ciary Income Tax Return for Nontax-
able Simple Trusts has been obsoleted
starting with tax years beginning in
1989.  Fiduciaries should now use
Form 1041, U.S.Fiduciary income Tax
Return.  Ann. 89-159, I .R.B.
1989-51, 13.
GIFTS IN GROSS ESTATE.
Pre-1977 gifts made by the decedent
within three years of death were in-
cludible in the gross estate where the
estate failed to provide evidence that the
gifts were made other than for estate
tax purposes sufficient to overcome the
presumption that such gifts were made
for estate tax purposes.  Papper v .
United States, 90-1 U.S.T.C. ¶
60,000 (S.D. Fla. 1989).
VALUATION.  Decedent's undivided
20 percent interest in farmland was dis-
counted 15 percent for being a minority
interest, 15 percent because the interest
was subject to first option rights for
the other interest holders and 10 percent
because the decedent did not own an
interest in the irrigation equipment
used on the land.  The land was
initially valued as irrigated farmland
because the land was irrigated when the
decedent died although the first option
to buy agreement between the interest
holders allowed the other interest
holders to purchase the decedent's
interest at the value of the land as a dry
farm.  The court did not use the option
to buy price because when one of the
interest holders had died, the other
interest holders did not object to
transfer of that interest to the deceased
owner's spouse who was not a party to
the option agreement.  Est. o f
Wildman v. Commr, T . C .
Memo. 1989-667.
FEDERAL
INCOME
TAXATION
ACCOUNTING METHOD.  A
family farm corporation required to
change to the accrual accounting
method is to include the adjustment re-
quired to record the cost of the opening
inventories of the corporation in the
suspense account where the corporation
elected the LIFO method of inventory-
ing.  Ltr. Rul. 8949087, Sept .
14, 1989.
AGRICULTURAL WORKERS.
Under the Ominbus Budget Reconcilia-
tion Act of 1989, employers of
agricultural workers with wages subject
to withholding of FICA tax are also to
withhold income taxes from those
wages.  For withholding purposes,
workers are to be considered the
employees of crew leaders who are
hired as independent contractors and
who provide the workers.  OBRA
Sec. 7631, amending I.R.C. §
3401(a)(2) .  See also IR 8 9 -
158, Dec. 27, 1989.
ALTERNATIVE MINIMUM
TAX.  IRS has issued Form 8803,
Limit on Alternative Minimum Tax
for Children Under Age 14, to be used
to determine any reduction in AMT for
1989 for taxpayers under age 14.
Ann. 89-164, I.R.B. 1989-52 ,
22 .
The foolowing changes in alterna-
tive minimum tax were made by the
Omnibus Budget Reconciliation Act of
1989:
• Individuals may expense de-
ductible research and development ex-
penditures in an activity in which they
materially participate when determining
alternative minimum taxable income
(AMTI).  OBRA 1989, S e c .
7612(d), amending I.R.C. §
56(b)(2) .
• AMTI includes the excess of the
amount realized in a sale of stock over
the adjusted basis of stock acquired after
1987 where the stock was acquired in
an incentive stock option within one
prior to sale.  OBRA 1989, S e c .
7811(d)(3), amending I.R.C. §
56(b)(3).
• A corporation is required to re-
compute its basis in its assets for pur-
poses of determining its adjusted cur-
rent earnings (ACE) when the owner-
ship substantially changes after 1989.
Amounts excluded from income under
discharge of indebtedness rules is not
considered in the adjustment of ACE.
Income from sales may not be calcu-
lated under the installment method for
ACE purposes unless the taxpayer is
paying interest on the gain for the priv-
ilege of using the installment method.
OBRA 1989, Sec. 7 6 1 1 ,
amending I.R.C. § 56(g)(4) ,
(5) .
• IRS may issue regulations gov-
erning the adjustment of items of AMT
for which the taxpayer will not receive
a tax benefit.  OBRA 1989, S e c .
7611, amending I.R.C. § 59.
DEDUCTIONS.
BUSINESS LOSSES.  Deductions for
losses from horse breeding operation
and investment tax credit were not al-
lowed to a carpenter where the opera-
tion was not run in a business like
manner, the carpenter had no experience
as a breeder and no records were kept.
Stokes v. Commr, T.C. Memo.
1989-661 .
EARNED INCOME CREDIT.
The 1990 earned income credit ranges
from 14 percent of the first $6,810 of
earned income to zero percent of earned
income over $20,263.  Rev. Proc.
90-7, I.R.B. 1990-_, _
MEDICARE SURTAX.  The
Medicare surtax was repealed in 1989,
see Ag. Law Digest p. 19 supra.  IRS
has announced that line 54 on Form
1040 and line 23 on Form 1040A
should be left blank.  IR 89-157 ,
Dec. 26, 1989.
PASSIVE INVESTMENT IN-
TEREST.  Three shareholders of an S
corporation assumed the corporation's
debt resulting from the lease and con-
struction of business property.  As to
the shareholders who materially partic-
ipated in the business of the corpora-
tion, the assumed debt was allocated to
the original expenditures and the inter-
est paid will be deductible as interest
paid on indebtedness allocable to a trade
or business.  As to the shareholder who
did not materially participate in the
business, the assumed debt was allo-
cated to the original expenditures but
the interest paid would be subject to
the passive activity rules of I.R.C. §
469.  Ltr. Rul. 8949091, Sept .
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14, 1989.
PERSONAL EXEMPTION.  The
personal exemption for 1990 is $2050.
Rev. Proc. 90-7, I.R.B. 1990-
_, _
QUALIFIED RESIDENCE IN-
TEREST.  Indebtedness was incurred
for the purpose of paying off a loan
used to acquire a personal residence,
farm and timber land, a cooking house,
smoke house, barn and office building.
The interest on the new indebtedness
was deductible as qualified residence in-
terest where the new indebtededness
was secured by the residence.  The
amount of deductible interest is limited
to the interest on the debt used for the
purchase price of the residence plus
amounts used to substantially improve
the residence.   Ltr. Rul. 8949086 ,
Sept. 14, 1989.
S CORPORATION.  A termination
of S corporation status resulting from
purchase by the corporation of the
stock in another corporation was
waived as inadvertent where the S cor-
poration sold the stock upon learning
of the termination and no tax avoidance
would result.  Ltr. Rul. 8949080 ,
Sept. 13, 1989; Ltr. R u l .
8949063, Sept. 12, 1989.
A termination of S corporation
status upon the sale of S corporation
stock to another corporation was
waived as inadvertent.  Although the
sale of stock occurred over two years,
the purchasing corporation was liqui-
dated and all stock was transferred to
the S corporation's sole shareholder.
The purchasing corporation was
wholly-owned by the S corporation's
eventual sole shareholder.  Ltr. R u l .
8949068, Sept. 13, 1989.
A termination of S corporation
status resulting from failure of share-
holder trust to make election to be
treated as S trust was waived as inad-
vertent.  The trust became a shareholder
through a testamentary trust set up by
decedent shareholder.  Ltr. R u l .
8949023, Sept. 8, 1989.
A professional corporation formed
in order to hold a partner's interest in a
law firm was eligible for S corporation
status because the corporation was
formed for a valid buisness reason, the
limiting of liability of the partner for
the malpractice of the other partners.
Ltr. Rul. 8950065, Sept. 2 0 ,
1989 .
STANDARD DEDUCTION.  The
1990 standard deduction amount for
married persons filing jointly and for
surviving spouses is $5,450, for heads
of households is $4,750, for unmarried
individuals is $3,250 and for married
persons filing individually is $2,725.
Rev. Proc. 90-7, I.R.B. 1990-
_, _.
INSURANCE
"OTHER INSURANCE"
CLAUSE.  In a case involving loss
of grain from the sinking of a barge,
the dispute was allocation of loss be-
tween insurer of the shipping company
and the insurer of the grain owner, both
policies of which contained "other in-
surance" clauses.  The court held the
"other insurance" clauses mutually re-
pugant and allocated the loss first to
the insurance policy with no deductible
for the amount of the other insurance
policy's deductible amount then prorat-
ing the remainder of the loss based on
the policies' face amounts.  Cargil l ,
Inc. v. Commercial Union Ins .
Co., 889 F.2d 174 (8th Cir .
1989) .
LANDOWNER'S
LIABILITY
WATER HAZARDS.  Landowner
owning land through which creek ran
was not liable for injury to trespassing
15 year old who dove head first off em-
bankment into popular "swimming
hole."  The court held as a matter of
law that the risks and dangers of such a
dive were obvious.  Hagy v .
McHenry County Conservation
District, 546 N.E.2d 77 ( I l l .
App. 1989).
MORTGAGES
FORECLOSURE.  Purchasers of a
livestock auction company were al-
lowed an injunction to prevent a fore-
closure on a second mortgage assumed
by the purchasers where the amount
due under the second mortgage was
subject to a determination in a suit by
the sellers against the second mortgage
holders.  The purchasers demonstrated
that the foreclosure would cause ir-
reparable harm because the pruchasers
would not know what amount was re-
quired to redeem the property until the
suit between the seller and second
mortgage holder was settled.  Because
the settlement might not be reached un-
til after the redemption period had
expired, the purchasers could lose the
property.  The purchasers filed a bond
to show ability and willingness to pay
the second mortgage once the amount
of the mortgage was determined in the
other suit.  Triple J Cattle, Inc.
v. Chambers, 551 So.2d 2 8 0
(Ala. 1989).
NUISANCE
HAZARDOUS MATERIALS.
Lead batteries left in the foundation of
a burned building were held to be a
continuing nuisance and the cause of
injury to a neighbor's cattle.  Because
the batteries were a continuing nui-
sance, the two year statute of limita-
tions for causes of action arising from
the injury to the cattle ran from the
date of injury to each of the cattle in-
jured by the batteries through lead poi-
soning.  Graveley Ranch v .
Scherping, 782 P.2d 3 7 1
(Mont. 1989).
HOG FARM.  The date for deter-
mining whether a hog confinement op-
eration has been in operation for a year
and thus protected by the Indiana
Right-to-Farm law, Ind. Code § 34-1-
52-4, is the date of commencement of
the action against the operation as a
nuisance.  Because the action was
commenced more than one year after
the hog operation began, although the
neighboring property was purchased
within six months after the operation
began, the hog operation could be en-
joined as a nuisance only if the opera-
tion was a nuisance when began, the
operation had a significant change in
hours or type of operation or the nui-
sance is caused by negligent operation
of the hog farm.  Laux v. Chopin
Land Assoc.,Inc., 546 N.E.2d
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117 (Ind. App. 1989).
SECURED
TRANSACTIONS
CONVERSION.  Punitive damages
were not allowed in action against cred-
itor for negligent conversion of crops
which belonged to parents of debtor
where creditor did not act with evil
intent or reckless indifference to the
parent's rights in the crop.  The creditor
had checked the ownership of the crop
by searching county records.  The
creditor believed the debtor owned the
crop based on evidence from Agri-
cultural Stabilization and Conservation
Service records and filed liens against
crops granted by debtor.  Also, debtor
did not claim that parent's owned crop
when creditor notified debtor that the
creditor was going to harvest the crop
in satisfaction of debt.  Perkins v .
Sur-Gro Finance, Inc. ,778
S.W.2d 751 (Mo. App. 1989).
Secured creditor was entitled to
damages equal to the proceeds of cattle
collateral sold by the debtor without
the creditor's consent although the pro-
ceeds were used to purchase other cattle
collateral which were repossessed by
the creditor.  The cattle purchased with
the proceeds were considered after-ac-
quired property subject to the after-ac-
quired property clause in the creditor's
security interest and thus additional col-
lateral instead of substitute collateral.
The secured creditor was allowed
prejudgment interest on the value of
the converted collateral from the date of
conversion.  Fricke v. Valley
Prod. Credit Ass'n, 778 S.W.2d
829 (Mo. App. 1989) rev'g tr.
ct. dec. on rem. from 7 2 1
S.W.2d 747 (Mo. App. 1986).
FEDERAL FARM PRODUCTS
RULE.  The certification of the cen-
tral filing system of Oklahoma has
been amended to include ducks, geese,
ostriches, emus,pheasants, chincillas,
silage, forage sorghum, vetch, flaxseed,
sunflower seeds, safflower seeds, guar,
millet, green beans, peppers, spinach,
mustard greens, lettuce, swiss chard,
turnip greens, collard greens, pump-
kins, almonds, mung beans, grass
roots, bedding plants, potted plants,
bees wax and pollen.  54 Fed. R e g .
52837 (Dec. 22, 1989).
FEDERAL FARM PROGRAM
PAYMENTS.  A debtor's payments
received under the Conservation Re-
serve Program were not rents subject to
an assignment of rents clause under a
deed of trust.  The court held that al-
though called "rents" by ASCS and
CRP literature, the payments were ac-
tually contract payments since the
ASCS was not the debtor's landlord.
In re  Koerkenmeier, 107 B . R .
195 (Bankr. W.D. Mo. 1989).
WAIVER OF SECURITY IN-
TEREST.  A creditor was held to
have waived a security interest in the
debtor's grain from allowing the debtor
to sell the grain without prior consent
and without always remitting the pro-
ceeds in payment of the secured debt.
The waiver terminated once the creditor
reasserted its rights in the collateral.  C
& H Farm Service Co. v .
Farmers Savings Bank, _ _ _
N.W.2d ___ (Iowa 1989).
STATE
REGULATION OF
AGRICULTURE
WETLANDS.  Defendant was not
entitled to a jury trial in action brought
by state to enjoin dredge and fill devel-
opment of marshland without a permit
under N.C. Gen. Stat. §§ 113-229,
113A-100 to 113A-128.  State e x .
rel. Rhodes v. Simpson, 3 8 5
S.E.2d 329 (N.C. 1989), rev'g
and rem'g 91 N.C. App. 5 1 7 ,
372 S.E.2d 312 (1988).
STATE
TAXATION
TIMBERLAND.  Property tax value
of farm land used for tree farms deter-
mined using sales of comparable land
and not capitalization method.
Hawkins v. Grady County Bd.
of Tax Assessors, 385 S.E.2d
305 (Ga. App. 1989).
TRESPASS
CUTTING TIMBER.   Treble dam-
ages for cutting timber without consent
of owner, under La. Stat. Ann. §
3:4278.1, allowed where vendors of
timber had no title to land or timber.
Sitman v. Southern Wood,
Inc., 551 So.2d 765 (La. App.
1989) .
CITATION
UPDATES
Autrey v. United States, 8 8 9
F.2d 973 (11th Cir. 1989)
(abusive tax shelter).
In re Flo-lizer, Inc., 107 B . R .
143 (S.D. Ohio 1989) (interest on
post-petition taxes).
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